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Details of charges

That you a registered nurse, whilst employed as a Ward Manager at the Sussex
Partnership NHS Trust;

1) Around 2015/2016/2017 spoke to Colleague A using words to the effect,

“Who are you? The man from the plantation?”

2) Around December 2018 at a restaurant with work colleagues, spoke to

Colleague C, using words to the effect “Are you some sort of Nazi?”

3) Around October 2018/2019 whilst out with work colleagues, spoke to
Colleague A using words to the effect that Colleague A was “My Nigger/Nigga™

4) Around June 2020 after Colleague B called in sick, used words to the effect ‘I

wonder which witch doctor she was going to get that sick note from’

5) On an unknown date, spoke to Colleague A using words to the effect;

a) “Have you met your lot yet?”

b) “You know, your BAME members.”

6) On an unknown date after being challenged for putting a white sheet over
your head to scare a BAME colleague, used words to the effect / was hardly
one of the Ku Klux Klan was I? it’s just a ghost oulftfit.’

7) On an unknown date after an intoxicated patient demonstrated challenging
behaviour, used words to the effect ‘Why are you surprised when 3 black men

go to get him!’

8) Your actions in one or more of charges 1, 2, 3, 4, 5, 6, & 7 were racially

abusive/motivated by an intention to be racially abusive.



And in light of the above, your fitness to practise is impaired by reason of your

misconduct.

Decision and reasons on application for hearing to be held partly in private

At the outset of the hearing, Mr Hussain-Dupré, on your behalf, made a request that

parts of this case be held in private. He provided written submissions as set out below:

‘1. The Registrant seeks an order under Rules 19(2) and 19(3) of The Nursing and
Midwifery Council (Fitness to Practise) Rules 2004 that parts of the substantive

hearing be held in private.

2. Rule 19(3) states: Hearings other than those referred to in paragraph (2) above
may be held, wholly or partly, in private if the Committee is satisfied— (a) having
given the parties, and any third party from whom the Committee considers it
appropriate to hear, an opportunity to make representations; and (b) having
obtained the advice of the legal assessor, that this is justified (and outweighs any
prejudice) by the interests of any party or of any third party (including a
complainant, witness or patient) or by the public interest.

[PRIVATE]

L.]

Mr Rye, on behalf of the Nursing and Midwifery Council (NMC) did not oppose the
application. He submitted that your right to privacy did outweigh the public interest in
this case and invited the panel to go in and out of private session as and when

required.

The legal assessor reminded the panel that while Rule 19(1) of the ‘Nursing and
Midwifery Council (Fitness to Practise) Rules 2004’ as amended (the Rules) provides,
as a starting point, that hearings shall be conducted in public, Rule 19(3) states that
the panel may hold hearings partly or wholly in private if it is satisfied that this is

justified by the interests of any party or by the public interest.



The panel accepted the submissions of the parties and noted that Mr Rye did not
oppose the application. The panel did not require hard copy evidence of abusive social

media posts received by you.

Having heard that there will be reference to [PRIVATE], the panel determined to hear
these parts of the hearing in private in order to protect your right to privacy. The panel
was satisfied that your interests, to hold these parts of the hearing in private,
[PRIVATE], outweighed the public interest.

Decision and reasons on application to amend Charge 8

Having heard that there was some discussion between the parties about the meaning
of Charge 8, as drafted, the panel invited Mr Rye and Mr Hussain-Dupré to make

submissions on amending Charge 8.

Mr Rye submitted that the amendment would be in line with the NMC guidance on
drafting charges. He further submitted that the NMC position is that Charge 8 is
essentially two charges rolled into one, that the panel must first consider objectively,
whether your alleged actions were racially abusive and then go on to consider whether

subjectively, your actions were motivated by an intention to be racially abusive.

Mr Rye further submitted that the approach the panel should adopt has clearly been
set out in the written submissions he provided and reminded the panel that this was
how he opened the case. He submitted that Charge 8 is perhaps “clumsily written”
however the intention behind the draft was to have the consideration of the NMC
guidance in mind. He reminded the panel that the NMC guidance states that where the
NMC consider charging racially abusive intention to be racially abusive or motivated as

it is commonly known, it has to consider whether to charge that separately or not.

Mr Hussain-Dupré submitted that he agreed that the proposed amendment should be
made. He submitted that the panel should consider the objective and subjective

elements of Charge 8. He submitted that his position is that there are 14 elements to



the 7 charges and that it will be for the panel to consider whether or not both elements

of each charge have been made out.

Mr Hussain-Dupré further submitted that with regard to the construction of Charge 8,
the NMC guidance on charging states that adding racial motivation should substantially

increase the seriousness and it is not designed as an alternative to racially abusive.

The proposed amendment was to remove the forward slash and insert the words “and
also”. Both Mr Rye and Mr Hussain-Dupré agreed that it would be appropriate to make

this amendment and that it would provide greater clarity to the charge:

“That you, a registered nurse:

8) Your actions in one or more of charges 1, 2, 3, 4, 5, 6, & 7 were racially

abusivef and also motivated by an intention to be racially abusive.”

The panel accepted the advice of the legal assessor and had regard to Rule 28 of the

Rules.

The panel was of the view that such an amendment was in the interest of justice. The
panel was satisfied that deleting the forward slash and replacing it with “and also”,
clarified the charge and the approach that the panel should take. The parties agreed
that the approach the panel should take is as follows: the panel should first consider
whether the alleged actions in the above charges were racially abusive, and this is an
objective test. Then it should go on to consider whether the actions were motivated by

an intention by you to be racially abusive and this is a subjective test.

The panel was satisfied that there would be no prejudice to you and no injustice would
be caused to either party by the proposed amendment being allowed. It noted that both
Mr Rye and Mr Hussain-Dupré indicated that they are content that the forward slash
can be deleted and replaced with the words “and also”. The panel determined

therefore that it was appropriate to allow the amendment.

Details of charges (as amended)



That you a registered nurse, whilst employed as a Ward Manager at the Sussex
Partnership NHS Trust;

1) Around 2015/2016/2017 spoke to Colleague A using words to the effect,

“Who are you? The man from the plantation?”

2) Around December 2018 at a restaurant with work colleagues, spoke to

Colleague C, using words to the effect “Are you some sort of Nazi?”

3) Around October 2018/2019 whilst out with work colleagues, spoke to
Colleague A using words to the effect that Colleague A was “My Nigger/Nigga™

4) Around June 2020 after Colleague B called in sick, used words to the effect ‘I

wonder which witch doctor she was going to get that sick note from’
5) On an unknown date, spoke to Colleague A using words to the effect;

a) “Have you met your lot yet?”

b) “You know, your BAME members.”
6) On an unknown date after being challenged for putting a white sheet over
your head to scare a BAME colleague, used words to the effect ‘/ was hardly
one of the Ku Klux Klan was I? it’s just a ghost ouftfit.’
7) On an unknown date after an intoxicated patient demonstrated challenging
behaviour, used words to the effect ‘Why are you surprised when 3 black men

go to get him!’

8) Your actions in one or more of charges 1, 2, 3, 4, 5, 6, & 7 were racially

abusive and also motivated by an intention to be racially abusive.’



And in light of the above, your fitness to practise is impaired by reason of your

misconduct.

Background

The charges arose whilst you were employed as a ward manager on The Hazel Ward,
a Low Secure Mental Health Ward at The Chichester Centre (the Centre), by the
Sussex Partnership NHS Trust (the Trust). The allegations were made by or relate to
people who worked in the team that you managed. You had been the ward manager of
Hazel Ward since 18 August 2014. Concerns were raised under the Trust’s ‘Raising
Concerns’ policy that you allegedly made a number of comments that were racially

offensive or abusive.

You were suspended from the Trust following the local investigation and a referral to
the NMC was received on 24 May 2021.

Decision and reasons on application of no case to answer
The panel considered an application from Mr Hussain-Dupré that there is no case to
answer for Charge 7 and Charge 8 in respect of Charges 2, 5a, 5b, 6 and 7. This

application was made under Rule 24(7) of the Rules which states:

24 (7) Except where all the facts have been admitted and found proved under

paragraph (5), at the close of the Council’s case, and —

(1) either upon the application of the registrant ...

the Committee may hear submissions from the parties as to whether
sufficient evidence has been presented to find the facts proved and shall

make a determination as to whether the registrant has a case to answer.’

In relation to this application, Mr Hussain-Dupré provided written submissions as set

out below:



“The Standard of Proof

1

The principals in relation to seriousness and the standard of proof are well
established. In Re: Dellow’s Wills Trusts [1964] 1 WLR 451, Ungoed-Thomas
J distilled the concept thus:

The more serious the allegation the more cogent is the evidence required to

overcome the unlikelihood of what is alleged and thus to prove it.

In R v H [1996] AC 563, at para 73, Lord Nicholls, citing Dellow’s, went
further, setting out that when the court is assessing a case on the balance of

probabilities:

...the more serious the allegation the less likely it is that the event occurred
and, hence, the stronger should be the evidence before the court concludes

that the allegation is established on the balance of probability.

It is argued that all of the charges are serious in nature, particularly when
conjoinedwith Charge 8 which introduces the racial element. If the panel
ultimately finds against the Registrant on Charge 8, the consequences for

her career could be catastrophic.

No basis for a safe inference and considering the wider case

4.

6.

In its determination of this application the panel’s attention is drawn to
Holroyde J in Soni v General Medical Council [2015] EWHC 364 (Admin) at
paras 67-69, that there being ‘no direct evidence and no basis for a safe
inference’ that the panel had no grounds upon which to reasonably reject the
registrant’s alternative explanations which were raised in evidence in the

GMC'’s own case.

The Legal Assessor will not doubt advise the panel on Razak v General
Medical Council [2004] EWHC 205 (Admin).

It is also argued that McLennan v General Medical Council [2020] CSIH 12



does not apply in that the submissions on behalf of the Registrant which
follow in the application are not the Registrant setting out her case or offering
reasonable alternative explanations but based purely on an insufficiency of

evidence at half time.

The definition of 'racially motivated’

. In Lambert-Simpson v Health and Care Professions Council [2023] EWHC
481 (Admin), Fordham J approved counsel’s encapsulation of when an
‘inappropriate” and/or “offensive” communication would be considered

“racially motivated”, at para 21.

When | asked Mr Micklewright for his encapsulation of when an
‘inappropriate” and/or “offensive” communication will be “racially motivated”,
his answer was that there are really two elements: (i) that the act in question
(here, the posting of the content) had a purpose behind it which at least in
significant part was referable to race; and (ii) that the act was done in a way

showing hostility or a discriminatory attitude to the relevant racial group.

» This two-limb test underpins the definition of “racially motivated”
in the context of regulatory proceedings, aligning it with that of
criminal proceedings and is the appropriate measure of whether
the NMC has provided sufficient evidence to make out its case in

respect of the subjective element of Charge 8.

. The panel has heard from [Witness 1] that the first part of his local
investigation fell under the Trust’s Freedom to Speak Up policy. The policies

covering the relevant periods are included in the bundle.

. [Witness 1] further accepted that whilst the members of staff who he had
interviewed had stated that their complaints or elements of their complaints
about the Registrant’s behaviour had been officially reported or raised in

supervision, none of these records were obtained by [Witness 1]. The NMC
10



has not obtained or presented any further evidence in this regard.

10. As the panel is aware, by virtue of the earlier Rule 22 application to require
the attendance of [Ms 3, Matron of the Centre], the Registrant attempted to
secure some of the records mentioned above, however, the Trust either

declined to disclose or stated that no such records existed.

NO CASE TO ANSWER

Charge 7 - On an unknown date after an intoxicated patient demonstrated
challenging behaviour, used words to the effect ‘Why are you surprised

when 3 black men go to get him’

11.1In her live evidence, [Witness 2] confirmed that she could not offer any
specific details about this incident. In her witness statement she had
questioned the relevance of ‘three black men’ but in live evidence she
accepted that there had been previous incidents on the ward involving
racially abusive patients and that [you were] responsible for putting policies in
place to avoid BMA staff from being exposed to abuse. She further conceded
that the racial mix of staff dealing with a patient indeed relevant. Even if the
panel were to find Charge 7 proven, it would still need to consider whether or

not the comment was motivated by race in Charge 8.

12.As a result of the vagueness of [Witness 2]’s account, [Witness 1] gave
evidence that it was not not (sic) possible to investigate the allegation any

further, nor has any additional evidence been put before the panel.

Charge 8

In respect of Charge 2 - “are you some sort of Nazi?”

13. The Registrant denies using the words as set out in Charge 2.

11



14. The NMC relied on [Witness 2]’s evidence that the words had been used by
the Registrant. The only context that [Witness 2] was able to offer was that
the comment came in relation to food and the Registrant asking ‘[Mr 1] to
share. [Witness 2]’s evidence was that she herselfwas offended because
‘IMr 1]’ is Polish, but did not give any indication that the comment was
directed at TMr 1]’ because of his ethnic origins, or that the Registrant was

being abusive.

15. [Witness 1] confirmed the position set out in the summary of the the (sic)
local investigation [Exhibits p6], which confirms that the person [Mr 1] to
whom the questions was purportedly addressed, by the Registrant, declined

to give evidence even though obliged as an employee to do so.

16.[Witness 1] gave evidence that he did not pursue his investigation into this

particular allegation due to a lack of evidence and cooperation from [Mr 1].

In respect of Charges 5a and 5b - “your lot”

17. The Registrant admits using the words set out in Charges 5a and 5b.

18. The dictionary definition of ‘lot’ is as a countable noun which ‘refers to a set
or agroup of things or people’ or a singular noun, referring to ‘a specific
group of people as a particular lot’ on an informal basis.

19. The context provided by the witnesses for the NMC is that the Registrant was
asking whether [Witness 4] had met with his BAME network - a group of staff
within the Trust who identify as Black, Asian or Minority Ethnic - BAME being
a widely used term.

20.[Witness 4] accepted that the BAME Network was one of the diversity groups
within the Trust and that the Registrant was the leader of the LGBTQ+
Network. By way of context it was also accepted that the incident occurred
during the Covid-19 pandemic and that the various networks had struggled to

meet owing to the government restrictions that were in place.

12



21. [Witness 4]’s evidence was that the conversation was about whether he had
completed risk assessments for BAME people in relation to Covid-19. The

language referenced in the charges bears no relation to risk assessments.

22. The term ‘lot’is common parlance and is not assumed automatically to be
derogatory and thereby cannot be objectively viewed as being racially

abusive. ‘Lot’ has no clear racial connotation.

23. There is no evidence that the questions or use of the word ‘lot' were hostile
and related to race in order to satisfy the subjective element of Charge 8,

given the context of the BAME Network.

24. That [Witness 4] did not take immediate offence to the question further
supports this (Exhibits p50). The witness statement of [Witness 4] further
supports the evidence given during the local investigation, stating at para 17 “I

didn’t think much of the comment at the time”.

25.With respect to Charge 5b, the question that the registrant asked was in direct
reference to the BAME Network of which [Witness 4] was a member.
Furthermore, [Witness 4] uses the acronym himself to describe members of
staff that he was supervising at the time (Exhibits p50] even though in his
evidence he explained that the term was now considered outdated. It is
therefore impossible to argue that the Registrant should not have used the

term BAME.
In respect of Charge 6 - “I was hardly one of the Ku Klux Klan was 1? it’s just
a ghost outfit.”

26. The Registrant admits using words to the effect as set out in Charge 6.

27.1mplicit in the specificity of the charge is that it relates to the words used by

the Registrant and not the events of the evening before, a position supported
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by [Witness 1]’s evidence in respect of the scope of the local investigation.

28.During the local investigation and in his evidence before the panel [Witness 1]
accepted that the Registrant’s explanation was “reasonable” and accordingly
he had not sought out any additional evidence by interviewing of [Ms 2] or any

other members of staff involved in the incident.

29.No evidence has been presented to suggest that any other staff member,
including [Ms 2] herself, assumed that the Registrant’s actions were motivated

by anything other than Halloween-based fooling around.

30. The NMC relies on [Witness 2]’s account to set out the context of the charge,
however [Witness 2] was not present during the incident. In her evidence,
[Witness 2] was no longer sure whether it was she herself or another member
of staff who challenged [you] about the incident. [Witness 2] could not say
whether or not she had discussed the incident with the black member of staff
who was involved. She also introduced the idea that a patient had found the
incident offensive. However, the charge is not concerned with the incident

itself, but the words used the following day.

31.Having heard about the incident secondhand, [Witness 2] - or in her
inconsistent account, possibly another member of staff - accused the
Registrant of something approximating racist or racially motivated behaviour.
As set out by [Witness 2], the Registrant’s use of the words was a direct
response to an accusation, to deny that she had been dressing up as a

member of the Ku Klux Klan (KKK).

32. There is no evidence that the Registrant’s mention of the KKK was designed
to be offensive, or motivated by hostility and race in combination. Mere
mention of the KKK, particularly when defending oneself against an

accusation cannot be construed as racial motivation unless it is targeted.
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In respect of Charge 7 - “Why are you surprised when 3 black men go to get him.”

33. The Registrant denies using the words set out in Charge 7.

34.0n the same basis that Charge 7 is not made out, and [Witness 2] accepting
that racial mixis relevant staff dealing with abusive patients, this element of

Charge 8 should accordingly be treated as no case to answer.

Conclusion

35.The panel is invited to find that the Registrant has no case to answer in

respect of all or parts of the charges as set out in the submissions above.”

Mr Rye provided the following written submissions in response to Mr Hussain-Dupré on

the application for no case to answer:

“Preliminaries

1. These submissions are in response to the submissions put forward on behalf
of [you] that there is no case to answer in respect of charges 7, and charge 8
in respect of charges 2, 5a, 5b, 6 and 7.

2. To assist the panel the NMC'’s case in respect of all charges are as follows:

3. Charges 1 through to 7 are based on the alleged comments as set out by the
witnesses in their NMC witness statements together with their respective
exhibits. Charge 8 is in effect two charges rolled into one charge. The basis of
charge 8 is, first the panel are to consider each of the comments set out in
charges 1 to 7 and decide if one or all of them are racially abusive or offensive.
If the panel concludes that one or all the charges are racially offensive (applying
an objective test as set out in the cases of Ali and Lambert-Simpson), then the
panel will go onto consider if one or more of the charges were racially motivated

(the subjective test as set out in the case of Lambert-Simpson).
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4. For the avoidance of any doubt regarding the charges and how to approach
them has been carefully considered in line with the NMC’s guidance that can

be found at PRE-2e, headed Particular features of misconduct charging, which

states that in relation to racial motivation the following should be considered:

In all cases relating to racially abusive misconduct, we should ensure
that:

= the charges specify the alleged misconduct
= the charges specify that the conduct was racially abusive, and
= we carefully consider whether a racially abusive motivation
should be separately charged. For example, it may be
appropriate for the charge to state that the conduct was both
‘racially abusive” in nature and also motivated by an intention to
be racially abusive.
Our decision whether "racially abusive motivation" should be
separately charged will always depend on the facts of the particular
case. The key questions we will consider are whether there is evidence
that the professional intended their behaviour to be racially abusive and
whether charging motivation will add substantially to the seriousness of

the charges.

5. The lawyer when drafting charge 8 in my submission had this guidance in mind.

No case to answer test:

6. The test on whether there is a case to answer is that laid down in the case of
Galbraith (a criminal case). The first limb of the test is that if there is no evidence
supporting a charge or charges then there will be no difficulty in ruling that there
is no evidence to support that charge or charges resulting in that charge falling
away. It is submitted that this limb of the test is not applicable in relation to all

charges.
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7. The second limb of the Galbraith test is when evidence in relation to each
charge or charges could be regarded as being of a tenuous nature due to
inherent weaknesses, vagueness or inconsistency with other evidence. If the
NMC'’s case taken at its highest is such that a panel upon direction could not
properly find a charge proved then the case should be stopped in respect of
that charge. However, where evidence in relation to a charge depends is such
that its strength of weakness depends on the view to be taken by a witness’s
reliability, or other matters which are within the province of the panel, and where
on one possible view of the facts there is evidence on which the panel could
conclude that a charge or charges could be found proved, then the matter

should be allowed to remain with the panel.

8. It is submitted that matters relating to the cogency of the evidence are not
relevant for the purposes of whether there is sufficient evidence that a panel
properly directed could find matters proved. Such directions relating to such
matters are to be dealt with when the panel are to retire to consider the charges

and whether they are proved or not.

Submissions:

9. Itis submitted that in relation to all charges that there is sufficient evidence that
you (the panel) when properly directed could find matters proved to the

requisite standard of proof.

10.The defence submit that the evidence in relation to charge 7 is vague and as
such falls within limb two of the Galbraith test. It is submitted that [Witness 2]’s
evidence is sufficient in relation to this charge, as set out in her local interview
(p-29 Exhibit 2). The evidence is not vague or inconsistent with other evidence,
and although [you do] not recollect making such a statement does not equate
to the comment being vague or inconsistent. It will be a matter for the panel to
consider the strength of this evidence at the appropriate time after hearing all

the evidence in this case; at the conclusion of the defence case.
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11.

12.

13.

14.

15.

Charges 8 in respect of charges 2, 5a, 5b, 6 and 7 it is submitted that there is
again sufficient evidence to (a) suggest that such comments were racially
abusive/offensive and, (b) that [you] intended to be racially abusive/offensive

when the comments were uttered.

It is submitted that the defence submissions in relation to these charges fall
within the realms of evidential matters that you (the panel) will assess at the
conclusion of the defence case. It is submitted that when applying a common
sense approach there is more than a reasonable inference that the comments
when viewed objectively could be regarded as being racially abusive/offensive,
and therefore there is a case to answer at this stage based on an objective

assessment of these comments.

What each of the withesses say about the comments are factors that you are
entitled to take into consideration. However, it is your assessment of the
comments that count according to the standards of ordinary decent/reasonable
people. You judge such comments considering factors such as racial
tropes/micro-aggressions/black history in relation the slavery and judged by

your knowledge of what the Ku Klux Klan and Nazi’s stood for.

In relation to motivation there is sufficient evidence for the panel, upon

direction, could find such charges proved to the requisite standard.

Motivation/intention are within the realms of the panel to be decided upon at
the conclusion of the defence case. There is sufficient evidence to go past half
time and this is based on there being a reasonable inference/s that [you]
intended to be racially abusive/offensive at the time she uttered these
comments. The basis of such inferences are, (a) the nature of the comments,
(b) the number of comments that occurred over a significant period of time, (c)
the ethnic background and/or national origins upon which the comments were
directed towards, (d) the treatment by [you] towards colleagues, in particular
[Witness 4].
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16.The defence point to the lack of evidence obtained when investigated at local
level. It is submitted that such evidence, if deemed relevant, at best attaches
itself to the reliability of the witness, thus falling outside limb two of the Galbraith
test. Such evidence therefore should be judged, with the appropriate weight to

be attached to such evidence, at the conclusion of the defence case.

17.Members of the panel you are entitled when considering the defence
application to have regard to [your] explanations provided at local level.
However, in my submission such explanations are to be adjudged in line with
the inferences set out that are relevant to intention/motivation (point 14 above).
[your] explanations at local level were not provided under oath or assessed to
the standards applicable to hearings of this nature. Moreover, it should be
noted that the investigation that was undertaken at local level dealt with
different considerations relating to employment matters which are wholly

different to the task that the panel has to undertake here.

18.To accept such explanations without regard to the proper inferences that could
be drawn regarding intention/motivation in my submission would be
inappropriate at this stage. Your task, in my submission, at this stage is to
decide if there is a case to answer and based on the inferences that could be
drawn there is a case to answer. If for example there were no basis for a safe
inference, then of course you would be entitled to accept [your] explanations
provided at local level (Soni v. GMC). However, as submitted there are safe
inferences that could be drawn from the evidence that requires [your] local
statements to be tested accordingly, albeit advanced prior to giving evidence
(McLennan v. GMC).

Conclusion:
19.In conclusion it is submitted that there is sufficient evidence on all charges

relating to the defence application that you (the panel) when properly directed

could find the charges proved to the requisite standard.”
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Panel’s decision

The panel took account of the written and oral submissions made by Mr Hussain-Dupré
and Mr Rye and accepted the advice of the legal assessor.

The legal assessor referred the panel to the test in considering such applications, as set
out in the judgment of Lord Lane LCJ in R v Galbraith [1981] 1WLR 1039. In relation to
these proceedings the test can be put as follows:

1. If there is no evidence that a crime has been committed by the defendant, there

is no difficulty. The judge will of course stop the case.

2. The difficulty arises where there is some evidence, but it is of a tenuous
character, for example, because of inherent weakness or vagueness or because

it is inconsistent with other evidence.

The panel considered the application carefully in respect of the charges it was referred
to. The panel had regard to all the evidence adduced by Mr Rye and Mr Hussain-Dupré,
both written and oral. The panel was mindful of the test in considering such applications,
as set out in the judgment of Lord Lane LCJ in R v Galbraith [1981] 1WLR 1039.

The panel was mindful that it was not deciding whether any of the disputed charges was
proved, only whether, applying the Galbraith test to the NMC evidence, it could find the
charges proved.

The legal assessor provided further written legal advice that included the following:

“...assuming you consider that there is sufficient evidence to support the
allegations in one or more of charges 1 — 7, the committee may find that the
registrant has no case to answer that her words or actions were racially abusive
or racially motivated; or that she has a case to answer that her words or actions
were racially abusive but not racially motivated; or she has a case to answer that

they were both racially abusive and racially motivated.”
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In reaching its decision, the panel has made an initial assessment of all the evidence
presented to it at this stage. The panel was solely considering whether sufficient
evidence had been presented, such that it could find the facts proved and whether you

had a case to answer in respect of the following relevant charges:

Charge 7 — On an unknown date after an intoxicated patient demonstrated challenging
behaviour, used words to the effect ‘Why are you surprised when 3 black men go to get

him!’

There is no case to answer for this charge.

The panel had regard to the evidence provided by Witness 2 in the local investigation
interview dated 28 August 2020 where she stated: “A patient returned drunk once and
the 3 people that went to get him were all BAME and he kicked off and [you] said ‘why

are you surprised when 3 black men go to get him?' | said 'why is that relevant?"”

In oral evidence Witness 2 stated that she did not witness this incident, rather, that she
heard about it in conversation with other staff. The panel noted that Witness 2 could not
recall where or when the incident took place. She said that she thought it took place on
a male ward and did not believe you were responsible for managing the incident.
Witness 2 could not say whether the patient was being racist because she was not

present at the time.

The panel determined that the first limb of the Galbraith test is satisfied as there is some
evidence from Witness 2 to support Charge 7. In relation to the second limb of
Galbraith, the panel noted that Witness 2 was not present during the alleged incident
and her evidence was hearsay. The panel determined that Witness 2’s evidence was
vague and weak, and the only evidence that supported Charge 7. The panel determined

that when taken at its highest, the evidence it has for this charge is insufficient.
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The panel determined that there was insufficient evidence presented that a properly
directed panel could find the charge proved and determined that there is no case to

answer under Charge 8 in respect of Charge 7.

Charge 8 (in respect of charge 2) — Your actions in relation to Charge 2 (Around
December 2018 at a restaurant with work colleagues, spoke to Colleague C, using
words to the effect “Are you some sort of Nazi?”) were racially abusive and also

motivated by an intention to be racially abusive.’

There is a case to answer in relation to the allegation that your actions were racially
abusive and in relation to the allegation that your actions were motivated by an
intention to be racially abusive.

The panel noted that you denied using these words. However, it has been asked to
consider Charge 2 only in relation to Charge 8, namely whether there is evidence that
your alleged actions were capable of being racially abusive, and also motivated by an

intention to be racially abusive.

The panel firstly considered objectively whether there is any evidence that the
comments “are you some sort of Nazi” could be racially abusive. The panel had regard

to the definition of ‘Nazi’ in the Oxford Advanced Learner’s Dictionary which included:

‘using power in a cruel way; having extreme and unreasonable views,

especially racist or anti-Semitic views.”

The panel determined that the term Nazi is a very derogatory and racist term to use and

has racially abusive connotations.

The panel then considered subjectively whether there is any evidence that the
comments were capable of being motivated by an intention to be racially abusive. It
noted that the evidence it had before it was from Witness 2 who stated that the context
in which the alleged comments were made were in relation to food at a work Christmas

party and that you were asking Mr 1 to ‘share’.
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Witness 2 stated in her NMC statement dated 27 January 2022:

“I challenged [you] for the wording [you] used and [you] said it was just a joke, or
was meant to be funny. | was more outraged because [you] said these words to a

Polish person and didn’t appreciate how these words could be taken.”

In Witness 2’s oral evidence she also stated that Mr 1 is Polish and you ‘cannot call him

a Nazi.’

At the local investigation stage, Witness 2 stated:

“On a Xmas night out. We were sat at a revolving table — [Mr 1] (Polish support
worker) said something about the table — [you] said 'are you a Nazi' | challenged

this and [you] said it was just a joke/funny.”

The panel determined that there is some evidence that your comments were capable of
being racially motivated. The panel noted the use of the word ‘Nazi’ and that it was

directed at a Polish colleague.

The panel then went on to consider whether the evidence of Witness 2 showed hostility
or a discriminatory attitude to a relevant racial group. The panel was not satisfied that
the evidence presented to it was capable of showing hostility. However, the panel was

satisfied that the alleged actions could show a discriminatory attitude to a relevant racial
group.

The panel determined that there is a case to answer under Charge 8 in respect of
Charge 2.

Charge 8 (in respect of charge 5a) — Your actions in relation to Charge 5a (On an

unknown date, spoke to Colleague A using words to the effect; “Have you met your lot

yet?”) were racially abusive and also motivated by an intention to be racially abusive.’
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There is a case to answer in relation to the allegation that your actions were racially
abusive and in relation to the allegation that your actions were motivated by an

intention to be racially abusive.

The panel noted that you admitted using the words set out in Charge 5a. However, it
has been asked to consider Charge 5a only in relation to Charge 8, namely whether
there is evidence that your alleged actions were capable of being racially abusive, and
also motivated by an intention to be racially abusive.

The panel firstly considered objectively whether there is any evidence that the
comments “Have you met your lot yet?” could be racially abusive. It had regard to Mr
Hussain-Dupré’s written submissions in which he defines the word ‘lot’ and submitted
that it is the collective and countable noun referring to a specific group of people on an
informal basis, and objectively, it is not assumed automatically to be derogatory and
cannot objectively be viewed as racially abusive as the word has no clear racial
connotation. The panel also noted Mr Hussain-Dupré’s submissions on the subjective
element in which he stated that there is no evidence that the use of the word ‘lot’ was

hostile or relating to race given the context of the BAME network.

The panel also noted Mr Rye’s submissions that a common-sense approach should be
applied when looking at these comments objectively and with regard to the subjective

approach, reasonable inferences could be drawn.

The panel noted Witness 2’s evidence within the local investigation interview dated 28
August 2020 in which she stated “The most recent incident was about two weeks ago.
In reference to the BAME network, [you] asked [Witness 4] 'have you met your lot yet?'
[Witness 4] said 'who?' She said 'you know your BAME members.' We looked at each
other and [Witness 4] left the office.” The panel also noted Witness 2’s NMC witness
statement in which she stated:

“l also on a separate occasion that [you] said to [Witness 4], “have you met your

lot yet”. [Witness 4] said “who?” and [you] said, “you know, your BAME

members”, referencing the Black Asian and Minority Ethnic ("BAME”) network. |
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can’t remember when she made that comment but | recall that this was said
around the time that it became apparent that the BAME community were
suffering worse from Covid-19 than people of other ethnic backgrounds. [Witness
4] and | didn’t say anything, everyone in the room just looked at each other and

[Witness 4] eventually left the office.”

The panel also considered Witness 4’s evidence at the local interview stage:

IWitness 1] - another example that has been described to us is apparently in
reference to the BAME network, [you] asked you 'have you met your lot yet?' and
when asked who, she allegedly said 'you know your BAME members.’

[Witness 4] - yes | remember. | blanked that to be honest - again, | couldn’t say |
thought it was racist - I couldn't say it wasn’t racist she could have meant the
people | supervise because | have two BAME staff. So it could be reference to
'my lot' in that sense. | didn't think much about it - | just answered her and said I'd
done the risk assessments. | couldn't tell you the context - to someone looking
from outside it could have looked like she was referring to BAME people.
[Witness 1] - what was your gut feeling?

[Witness 4] - | don’t know.”

The panel also noted Witness 4’s NMC witness statement dated 25 February 2022 in

which he stated:

“l don’t remember exactly when this was but it was brought up by the local
investigator. | believe this was around the time that people of colour were known
to be at high risk of Covid-19 and the government said that we needed to
complete risk assessments for ethnic minorities. The registrant asked me “have
you met your lot yet?” and when | asked her who this was, she said “you know

your BAME members”. | didn’t think much of the comment at the time.”
The panel also noted Witness 4’s oral evidence in which he stated that he “did not think

much of it at the time”, “didn’t think deep into it” and that “the choice of words maybe

wasn'’t appropriate, your lot what does that refer to when we are dealing with Black and
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Ethnic Minorities”. Witness 4 also stated in his oral evidence that the comments were
unprofessional. When asked if you were referring to black people in general, Witness 4
answered “only she can answer that. My lot were BAME, who | was conducting risk

assessments for.”

The panel determined that there is evidence that objectively the comments made by you
are capable of being racially abusive. It determined that there is evidence for this on the
basis that the comments were made to Witness 4, a black man, made in the context of
referring to a Black and Minority Ethnic group “your BAME members”. Therefore, in the
circumstances, the panel determined that there is some evidence that the comments
objectively speaking are derogatory, have segregation connotations, and are capable of
being racially abusive. The panel then went on to consider the sufficiency of that
evidence and it determined that there was sufficient evidence and that Charge 5a could

be found proved on the basis of racial abuse.

The panel considered whether there is evidence that your comments were capable of
being motivated by an intention to be racially abusive. The panel carefully considered
the evidence before it, including that of Withess 2 and Witness 4 who were present
when you made the comments. There was no evidence before the panel that your
comments indicated hostility. However, the panel considered that there was evidence,
which when taken at its highest, showed a discriminatory attitude towards a relevant
racial group (BAME). The panel was satisfied that there was sufficient evidence on
which a reasonable inference could be drawn that your comments were motivated by an

intention to be racially abusive.

The panel therefore determined that there is a case to answer under Charge 8 in

respect of Charge 5a.

Charge 8 (in respect of Charge 5b) — Your actions in Charge 5b (On an unknown
date, spoke to Colleague A using words to the effect; “You know, your BAME
members”) were racially abusive and also motivated by an intention to be racially

abusive.’
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There is no case to answer for this charge.

The panel noted that you admitted using the words set out in Charge 5b. However, it
has been asked to consider Charge 5b only in relation to Charge 8, namely whether
there is evidence that your alleged actions were capable of being racially abusive, and

also motivated by an intention to be racially abusive.

The panel noted that there was no evidence before it that when objectively viewed, the
comments “You know, your BAME members” were racially abusive. It noted in particular
that the evidence from Witness 2 and Witness 4 was that referring to ‘BAME members’

would have been an appropriate way to reference this group at the time.

The panel therefore determined that there was no case to answer under Charge 8 in

respect of Charge 5b.

Charge 8 (in respect of Charge 6) — Your actions in Charge 6 (On an unknown date
after being challenged for putting a white sheet over your head to scare a BAME
colleague, used words to the effect 1 was hardly one of the Ku Klux Klan was I? it’s just
a ghost outfit.”) were racially abusive and also motivated by an intention to be racially

abusive.’

There is no case to answer for this charge.

The panel noted that you admitted using the words set out in Charge 6. However, it has
been asked to consider Charge 6 only in relation to Charge 8, namely whether there is
evidence that your alleged actions were capable of being racially abusive, and also

motivated by an intention to be racially abusive.

The panel noted that the action of putting a white sheet over your head to scare a
BAME colleague was not separately charged. In this regard the panel noted the
evidence within the local investigation that “a reasonable explanation” was provided.
The panel noted that your defence statement says that the incident occurred around

Halloween where a number of patients and staff were involved in dressing up as ghosts
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and celebrating. Witness 1, who conducted the local ‘Freedom to Speak Up’
investigation into the allegations, stated in his oral evidence that your explanation was

reasonable and that is why he did not investigate any further.

The panel also noted Witness 2’s evidence in the local investigation interview dated 28

August 2020:

“The worst one was after a night shift and [you] had put a white sheet over [your]
head and waited for someone to come out of the toilet, [you] then scared them
(this was [Ms 2], a black staff member), | asked [you] in the morning about this
and [you] said 'it's not the Ku Klux Klan, it's just a ghost'. | was outraged and my
colleagues talked about what had happened — [you] kept saying '[Ms 2] wasn't

bothered by it - you’ve taken it out of context’'

The panel further noted your evidence at the local investigation interview dated 1

October 2020 in which you stated:

“‘ves, there were a load of us who did it, including patients. It was around
Halloween time and we put the sheets on our head; no one inferred it was racial.
We were being humorous, we didn’t have them over our heads, and it was a
fraction of a shift after I'd done medication. [Ms 2] joined in she thought it as
funny. The next morning, someone said it could be construed as Ku Klux Klan - |

thought no, it was an act of humour between people.”

The panel also noted that you expanded on this in your documentary evidence and

stated:

“When | was aggressively challenged about the use of a white sheet over my
head | inferred from the challenge that they considered as racist, which, of
course, was not the intent. | believed from the challenge that they were accusing
me of representing an image of the KKK. The comparison in my response was

directly in relation to that belief.”
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The panel was of the view that when objectively viewed, these were not racially abusive

comments.

It is clear from the evidence that you were responding to a challenge or an allegation of
inappropriate behaviour. The panel considered that your comments were not directed at
any specific person or group, and it could not reasonably be inferred from the context
that your actions were objectively racially abusive. The panel therefore concluded that
there was no case to answer under Charge 8 in respect of Charge 6.

Charge 8 (in respect of Charge 7) — Your actions in one or more of (Charge 7 - On an
unknown date after an intoxicated patient demonstrated challenging behaviour, used
words to the effect ‘Why are you surprised when 3 black men go to get him!”’) were
racially abusive and also motivated by an intention to be racially abusive.’

There is no case to answer for this charge.

As the panel found that there is no case to answer for Charge 7, this charge

automatically falls away as a result.

Decision and reasons on facts

At the outset of the hearing, the panel heard from Mr Hussain-Dupré, who informed the

panel that you made full admissions to charges 4, 5a, 5b, and 6.

The panel therefore finds charges 4, 5a, 5b, and 6 proved in their entirety, by way of

your admissions.
In reaching its decisions on the disputed facts, the panel took into account all the oral
and documentary evidence in this case together with the submissions made by Mr Rye

on behalf of the NMC and by Mr Hussain-Dupré.

The panel was aware that the burden of proof rests on the NMC, and that the standard

of proof is the civil standard, namely the balance of probabilities. This means that a fact
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will be proved if a panel is satisfied that it is more likely than not that the incident

occurred as alleged.

The panel heard live evidence from the following witnesses called on behalf of the
NMC:

e Witness 1: General Manager for Forensic Health Care

Services at Sussex Partnership NHS Trust.

e Witness 2: Occupational Therapist Technician at Sussex
Partnership NHS Trust.

e Witness 3: Senior Occupational Therapist (Band 6) at
Chichester Centre at Sussex Partnership NHS
Trust.

e Witness 4: Ward Manager at Chichester Centre, Hazel Ward,

at Sussex Partnership NHS Trust.
The panel also heard evidence from you under oath.
Before making any findings on the facts, the panel heard and accepted the advice of the
legal assessor. It considered the withess and documentary evidence provided by both
the NMC and Mr Hussain-Dupré.

[PRIVATE]

The panel then considered each of the disputed charges and made the following

findings.

Charge 1

‘Around 2015/2016/2017 spoke to Colleague A using words to the effect, “Who are

you? The man from the plantation?”
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This charge is found proved.

In reaching this decision, the panel took into account all the witness evidence. Witness
2 and Witness 4 both stated that it took place a long time ago and were less clear in
terms of their recollection of when and where it took place. Witness 4 in his local
investigation interview and NMC witness statement believed it took place in or around
2015 or 2016. Witness 2 was unsure, and the panel noted her local investigation
interview was silent on this, but her NMC witness statement referred to the incident
taking place in 2018. The panel noted that in your interview dated December 2020, you
stated that you believed the incident occurred approximately four years ago. In your oral
evidence you told the panel that the incident occurred six years ago. On the basis on all
of the information provided the panel was satisfied that it is more likely than not that this
incident took place around 2015/2016/2017.

The panel considered the local investigation interviews in which responses from you,
Witness 2 and Witness 4 were provided in respect of your comments associated with
this allegation. It also considered the NMC witness statements provided by Witness 2

and Witness 4.

The panel noted the investigation interview of 1 October 2020 in which you stated:
IWitness 4] was wearing a linen suit and | said ‘you look like... you know the guy
on the advert with the oranges on a plantation’ | was describing the man from

Delmonte...”

The panel also noted that during the investigation interview of December 2020, you

stated:
“ves, the incident occurred approximately 4 years ago | was in the nursing office

when [Witness 4] came in, it was the first time I'd seen him that day. | jokingly

said 'you look like the guy in the advert, the one stood next to an orange
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plantation' [Witness 4] objected | became flustered; | was talking about the Man

from Delmonte...”

The panel further noted that during the disciplinary hearing in April 2021 your response

to this allegation was as follows:

“This incident occurred approximately 5 years ago. [Witness 4] walked into the
office wearing a white linen suit. | commented ‘you look like the man from...the
guy from the advert, you know the one stood next to an orange plantation. | was

referring to the advert for Delmonte orange juice.’

The panel was of the view that you have provided consistent responses throughout the
three interviews and in your oral evidence about what it is you said in relation to this

allegation.

The panel noted that Witness 2 in her local investigation interview dated 28 August
2020 stated:

IWitness 4] once came to work dressed in cream trousers and shirt — [you] said
'who are you? the man from the plantation?' | said 'how dare you actually saying
that to a black man?' [Witness 4] told me to leave it. There were other people in
the office at that time. It was a long time ago, | can't remember when exactly.”
Witness 2 in her NMC witness statement also stated:

“l remember that on another occasion around 2018, [Witness 4] came to work
dressed in cream china [sic] trousers and a t shirt and [you] said “who are you?
The man from the plantation?”

The panel also noted Witness 4’'s NMC witness statement in which he stated:

“l can’t recall exactly when this was but | think that sometime during 2015 or

maybe 2016, | came to work dressed in cream trousers and white shirt. [You]
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said “who are you? The man from the plantation?”. The planation is a slavery

connotation where on a plantation, you are a slave.”

The panel considered the oral evidence provided by the witnesses. Witness 2 could not
remember whether you provided any comment as to why you said it, she stated that
Witness 4 “did not react after the comment was made, rolled [his] eyes, and shook his
head”. She further stated that Witness 4 left the office, and this made her think he was
cross. Witness 4 in his oral evidence stated: “the word plantation speaks volumes,
refers to slavery times, that hurt that in this day and age that thing would come to their

mind.”

Having considered all of the evidence from yourself, Withess 2 and Witness 4 in relation
to this comment, the panel was satisfied that you, when speaking to Colleague A,
referred to Witness 4 in relation to the clothes he was wearing, used the word
plantation. There is consistent evidence from you and the witnesses throughout the
local investigation and during this hearing that you made reference to “a man” or “a guy”

from “a plantation” or “the plantation”.

The panel noted that in your evidence you stated that you were referring to Witness 4
reminding you of a man from a television advert. However, the key words in the charge
are “man from the plantation” and despite the context you provided with regard to the
advert, this cannot be disputed. The panel determined that whether you stated, “who
are you the man from the plantation?” or “you look like the guy...on a plantation” the key
point is that you were talking about a man on a plantation. The panel was satisfied that
even on the basis of what you stated you had said, when speaking to Colleague A, you
used words to the effect “Who are you? The man from the plantation?”. The panel

therefore finds this charged proved.
Charge 8 (in respect of Charge 1)
‘Your actions in Charge 1 (Around 2015/2016/2017 spoke to Colleague A using

words to the effect, “Who are you? The man from the plantation?”) were racially

abusive and also motivated by an intention to be racially abusive.’
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This charge is found partially proved.

In reaching this decision, the panel took into account the evidence it considered above
when it found Charge 1 proved. The panel noted the legal assessor’s advice in which he
provided definitions for racist: “hostile or discriminatory towards a relevant racial group”
and abusive: “extremely offensive or insulting.” The panel then considered whether the
evidence outlined above from an objective view when applying these definitions, could

be found to be racially abusive.

The panel was of the view that the words used are extremely offensive and insulting.
The panel has determined that you stated, “who are you the man from the plantation?”
or words to that effect and it was satisfied that this comment is racially abusive because
of the nature of the words and the context in which they were said. The panel
determined that the use of the word “plantation” and the connotations it has with regard
to slavery, could objectively, be extremely offensive and insulting, especially when said
to a black person. It was of the view that a reasonable person who heard this comment

being made to a black person would find that comment to be racially abusive.

However, when considering all of the evidence put before it in relation to whether you
were motivated by an intention to be racially abusive, the panel was not satisfied that
the NMC has made its case. The panel was of the view that the evidence provided
shows that the comments that you made were in relation to Witness 4’s cream clothing.
The panel noted that this was common evidence between you and the witnesses to this
incident. The panel was satisfied that whether express or implied, there was enough
information around what you said for someone witnessing your comments, to link it to
the advert you said was in your mind at the time. The advert in question, was of a white
man in cream or white clothes visiting a plantation to check if the fruits were ripe enough
to be harvested. The panel accepted that you did not make these comments in relation
to Witness 4’s race or ethnicity. The panel was not satisfied that a reasonable inference
could be drawn from what you said that you were motivated by an intention to be

racially abusive.
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The panel therefore finds this charge partially proved in that the comments were racially

abusive, but not motivated by an intention to be racially abusive.

Charge 2

‘Around December 2018 at a restaurant with work colleagues, spoke to Colleague

C, using words to the effect “Are you some sort of Nazi?’

This charge is found proved.

In reaching this decision, the panel took into account evidence from you, Witness 1 and
Witness 2. It notes that Witness 2 states that the incident took place in December 2018.
During the local investigation stage when this incident was put to you, you stated that
you could not remember referring to someone as a Nazi. During your oral evidence, you
told the panel that you were not given any context at the time of the local investigation
about this matter, including that it related to Mr 1. During the disciplinary hearing, you

stated:

“I have tried to recall this incident. However | have not attended a sit-down
Christmas meal on for (sic) Hazel ward since 2016. | have gone over
photographs of ward social events and my memory and have concluded that
[Witness 2] must be referring to when we were eating after our away day on the
13th October 2017.”

The panel noted that in your oral evidence you also stated that you believe it took place
during a Christmas party in 2017. Further, you referred to “about 6 years ago” when
being asked about this incident and you said that when you were given details about
who you were alleged to have said this to, you were better able to identify and recall
when it took place. You said that Mr 1 was not working for you at that point, but later
became a Healthcare Assistant. You believe the incident happened around Christmas
2017 as Mr 1 was working as domestic staff at the time. The panel was of the view that
your oral evidence at the hearing expanded on the response you provided at the

disciplinary hearing.
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The panel then considered Witness 2’s evidence around the timing of this incident.
Within her NMC witness statement dated January 2022, Witness 2 was unsure about
the date of this incident as she stated:

“on a X-mas night out about 4 years ago (so around 2018 but | am not sure),
[you] said “are you some sort of Nazi, share” to a Polish support worker

colleague, [Mr 1].”

The panel noted that the evidence is unclear and inconsistent as to whether this
incident occurred in December 2017 or December 2018. The panel has not heard any
evidence from Mr 1 who may have been better placed to shed more light on the
incident. However, it was satisfied that an incident regarding Mr 1 occurred around
either December 2017 or December 2018 with a Polish colleague at a Chinese
restaurant, therefore the panel went on to consider whether words, or words to the
effect, set out in Charge 2, were used by you.

The panel noted that Witness 1 (the investigating officer for the Trust) did not
investigate the allegations (set out in Charge 2) further as Mr 1 refused to be

interviewed and you could not remember making such comments.
The panel considered Witness 2’'s NMC witness statement where she stated “[you] said
“are you some sort of Nazi, share”. It further considered her local investigation interview
where she stated:
“On a Xmas night out. We were sat at a revolving table — [Mr 1] (Polish support
worker) said something about the table — [you] said 'are you a Nazi' | challenged
this and [you] said it was just a joke/funny.”

The panel also noted your evidence at the disciplinary hearing where you stated:

“I have tried to recall this incident. However | have not attended a sit-down

Christmas meal on for Hazel ward since 2016. | have gone over photographs of
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ward social events and my memory and have concluded that [Witness 2] must be
referring to when we were eating after our away day on the 13th October 2017.
The meal was in a Chinese restaurant and the tables had rotating centrepiece.
Through reviewing the statements the Polish person concerned has been
identified as [Mr 1] | am now able to recall a situation that [Witness 2] may be
referring to. We were sat eating dinner and [Mr 1], who was not employed as a
member of Hazel ward team at the time, and whom | knew socially outside of
work, entered the restaurant with other colleagues from support services. He
came up to the table and helped himself to the food. | jokingly said ‘oi that’s our
food’ he jokingly responded ‘| take what | want’ | jokingly replied ‘what are you
some kind of fascist?’ he responded ‘what is a fascist’ and | answered you know
like a Nazi. He laughed and moved on. [Witness 2] shouted ‘you can’t say that’ |
turned to [Mr 1] and said sorry were you offended? And he replied that he was

not.”

Having considered the evidence from Witness 2 and you in particular having careful
regard to the words you said you used, the panel is satisfied that you referred to Mr 1 as
some sort of fascist. When asked to explain what you meant by fascist you responded
to Mr 1 by saying “you know, like a Nazi.” The panel noted that you have been
consistent with the words you used with regards to this incident. The panel determined
that by referring to Mr 1 as a fascist and then going on to explain that this was “like a

Nazi” that you used words to the effect set out in Charge 2.

The panel was therefore satisfied that this charge is found proved.

Charge 8 (in respect of Charge 2)

‘Your actions in Charge 2 (Around December 2018 at a restaurant with work
colleagues, spoke to Colleague C, using words to the effect “Are you some sort
of Nazi?”) were racially abusive and also motivated by an intention to be racially

abusive.’

This charge is found proved.
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In reaching this decision, the panel took into account the evidence it considered above
when it found Charge 2 proved. The panel noted the legal assessor’s advice in which he
provided definitions for racist: “hostile or discriminatory towards a relevant racial group”
and abusive: “extremely offensive or insulting.” The panel then considered whether the
evidence outlined above from an objective view when applying these definitions, could

be found to be racially abusive.

The panel was of the view that from an objective perspective, the comments could be
found to be racially abusive. It noted that the words “fascist” which has its own negative,
derogatory, insulting, and abusive connotations, and the word “Nazi”, further qualified by
you when asked by Mr 1 what you meant by fascist, fall into the category of extremely
offensive and insulting. The panel noted that these comments were made to a Polish
person. The panel bore in mind the historical abuse that Polish people suffered,

particularly Polish Jews, during World War Il by a Nazi regime.

The panel then went on to consider whether your actions in Charge 2 were motivated by
an intention to be racially abusive. It noted that your evidence was that Mr 1 was not at
the work event yet came into the restaurant towards the end of the meal and helped
himself to food. Further, your evidence is that you were de-escalating a situation where
Mr 1 was taking food when he was not party to the dinner. However, in Witness 2’s
NMC witness statement, she states that Mr 1 was helping himself to some food and you
were waiting for your turn when the comment was made. You told the panel that you

knew Mr 1 was Polish, but you did not intend to be racist.

The evidence the panel has heard indicates that the incident began when you
attempted to challenge Mr 1 for helping himself to food. The panel noted Witness 2’s
response to the incident as stated in her NMC witness statement:

“I challenged [you] for the wording [you] used and [you] said it was just a joke, or

was meant to be funny. | was more outraged because [you] said these words to a

Polish person and didn’t appreciate how these words could be taken.”
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The panel reject your explanation that the words were said as a ‘joke/funny” to de-
escalate the situation. It was not satisfied that you made these comments jokingly. The
panel considered that given your comments and the context with which they were
made, that you demonstrated a hostile and discriminatory attitude towards a relevant

racial group i.e. by suggesting that Mr 1, a Polish man, was some sort of Nazi.

The panel therefore found this charge proved.

Charge 3

‘Around October 2018/2019 whilst out with work colleagues, spoke to Colleague
A using words to the effect that Colleague A was “My Nigger/Nigga.’

This charge is found proved.

In reaching this decision, the panel took into account the legal advice provided in that
the forward slash denotes alternatives and that it need not find both words were used,
only that either one or other of them was used.

The panel noted that your evidence is that you used the words “my nigga” and not “my

nigger” in October 2017 during a work away day.

The panel had regard to Witness 2’s evidence that the incident happened around
2018/pre-2019 and the evidence from Witness 4 that the incident happened around
2018/2019. The panel noted that the evidence is unclear and inconsistent as to
whether the incident occurred in October 2017 or around 2018/2019. However it is
satisfied that an incident took place around either 2017 or 2018 where you used words

‘my nigga” when referring to Witness 4.
The panel noted that you denied the charge because you did not admit to using the

word “nigger”, but only the word “nigga”. The panel was of the view that phonetically,

the words still denote the same meaning.
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The panel had regard to your evidence at the disciplinary hearing:

“This was in October 2017 In attempting to express my admiration of [Witness 4].
Linked to the song being played in the car by snoop dog (Mill, YG & Snoop Dogg
| That's My Nigga | 2017) | used the term ‘My Nigga in the context of the term

used in the song’.”

The panel noted that this charge will be found proved if it is found that you used either
“my nigga” or “my nigger”, and you have admitted using the words “my nigga”, therefore

the charge is found proved.

Charge 8 (in respect of Charge 3)

‘Your actions in Charge 3 (Around October 2018/2019 whilst out with work
colleagues, spoke to Colleague A using words to the effect that Colleague A was
“My Nigger/Nigga) were racially abusive and also motivated by an intention to be

racially abusive.’

This charge is found proved.

In reaching this decision, the panel took into account the evidence it considered above
when it found Charge 3 proved. The panel noted the legal assessor’s advice in which he
provided definitions for racist: “hostile or discriminatory towards a relevant racial group”
and abusive: “extremely offensive or insulting.” The panel then considered whether the
evidence outlined above from an objective view when applying these definitions, could

be found to be racially abusive.

The panel was of the view that the words “my nigga” used are racially abusive. The
panel considered that the words are disparaging, derogatory and extremely offensive
and insulting. It is the panel’s view that any reasonable person would find these words

to be racially abusive towards a black person.
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The panel then went on to consider whether your actions in Charge 3 were motivated by
an intention to be racially abusive. It noted that the evidence from you and Witness 4 is
that you were good friends and that the incident occurred when you were travelling
home from a work event. Your evidence and that of Witness 2 is that you and Witness 4
were intoxicated. Witness 2 was the driver of the car, and [PRIVATE]. It was your
evidence that you used the word in relation to a song that was playing in the car and

you intended it as a compliment to Witness 4 in the analogy of that song:

“Linked to the song being played in the car by snoop dog (Mill, YG & Snoop
Dogg | That's My Nigga | 2017) | used the term ‘My Nigga in the context of the
term used in the song’. The term ‘My Nigga’ means your partner through thick
and thin. someone who will always help you out, no matter the situation. Having
spent the day in team building exercise [PRIVATE] that | viewed that [Witnhess 4]
had the strengths of having my back and that we were partners at work. | did not
direct the statement directly to [Witness 4]. | understand now that | used a term of
affection exclusively reserved for use by black people. [PRIVATE]. At the time |
believed (from personal experience) that it was a term that could be used

interracially with a black friend if both parties understood what it meant.”

The panel noted that the evidence of Witness 2 and Witness 4 is that the words were
not used in the context of music, and they have no recollection that the song referred to
above was being played at the time you used these words. The panel noted that
Witness 2 was the designated driver, not intoxicated at the time and her evidence was
consistent with that of Witness 4. The panel also noted that initially you had no
recollection of this incident and it returned gradually during the Trust’s disciplinary
investigation and hearing. The panel was not satisfied that your evidence about the

context in which you used the words was reliable.
The panel determined that whilst your attitude in using the words “my nigga” may not
have been hostile, it was directed to a relevant racial group, namely Witness 4, a black

colleague, and discriminatory.

The panel therefore finds this charge proved.

Page 41 of 110



Charge 8 (in respect of Charge 4)

‘Your actions in Charge 4 (Around June 2020 after Colleague B called in sick,
used words to the effect ‘| wonder which witch doctor she was going to get that
sick note from) were racially abusive and also motivated by an intention to be

racially abusive.’

This charge is found proved.

In reaching this decision, the panel noted that you made admissions to Charge 4. The
panel noted the legal assessor’s advice in which he provided definitions for racist:
“hostile or discriminatory towards a relevant racial group” and abusive: “extremely
offensive or insulting.” The panel then considered whether the evidence outlined above
from an objective view when applying these definitions, could be found to be racially

abusive.

The panel took into account evidence provided by Witness 2, Witness 3, Witness 4 and
yourself in relation to this charge. The panel noted that these witnesses are consistent
in their accounts of when the incident took place. Witness 2 mentions June 2020 in the
local investigation and in her NMC witness statement. Witness 3 refers to the incident
happening in June 2020 in lockdown. Witness 4 also refers to June 2020 in the local
investigation. The panel noted that you did not disagree with this as you outlined in your
evidence that the incident happened during lockdown, and you were the only manager
on duty as others had been off sick. The panel is satisfied that it is more likely than not

that the incident occurred in June 2020.

The panel went on to consider whether the words were racially abusive and whether
you were motivated by an intention to be racially abusive. The panel looked at the
words “witch doctor” that you used, and it was of the view that these words were
extremely offensive and insulting, and referable to race from an objective point of view
as they were made about Ms 4, a black colleague. The panel considered that “witch

doctors” are typically associated with Africa and have derogatory connotations with
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voodooism, black magic, and other similar practices when used in reference to black

people.

The panel noted that although you did not make this comment to Ms 4 directly, you
made it about her, following a telephone conversation you had with her about calling
into work sick. The panel was satisfied that the comment was made in relation to a
racial group namely black people. The panel reject your explanation that the comment
was not directed at Ms 4 but rather at GPs. It did not find this explanation to be plausible
and was satisfied that you made this comment in relation to a colleague who had called
in sick. The panel noted that it has to be directed or referable to a relevant racial group

and the panel was satisfied that your comment had this effect.

The panel then considered whether you were motivated by an intention to be racially
abusive. The panel noted that the context of this comment being made after a black
colleague had called in sick, could not possibly be attributed to GPs in the way you had
suggested in your evidence. It was of the view that you were annoyed about Ms 4 being
sick for so long; she had tested negative for COVID-19, and in your mind was fit to
return to work. Witness 3 had provided evidence that Ms 4 had a history of being absent
from work. In the context of a busy working environment where many staff members
were off sick or shielding from COVID-19, you were of the view that Ms 4 was fit to
return to work, and it was this frustration that led you to make the racist comment in

guestion.

The panel was of the view that your attitude was discriminatory towards a racial group
as you were essentially asking your colleagues, which “witch doctor” was Ms 4, a black
colleague, going to get a sick note from when she had called in sick. The panel could
not draw any other inference from the comment you made and did not accept your
explanation [PRIVATE].

The panel determined that the comment was hurtful, hateful, derogatory, and racially

abusive. It was of the view that [PRIVATE], there was hostility and anger that Ms 4 was

not returning to work, and it demonstrated a discriminatory attitude towards her. The
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comment was made in an open office with three named witnesses who have all made

statements that you have used words to this effect.

The panel therefore finds this charge proved.

Charge 8 (in respect of Charge 5a)

‘Your actions in Charge 5a (On an unknown date, spoke to Colleague A using
words to the effect; a) “Have you met your lot yet?”) were racially abusive and

also motivated by an intention to be racially abusive’.

This charge is found proved.

In reaching this decision, the panel noted that you made admissions to Charge 5a. The
panel noted the legal assessor’s advice in which he provided definitions for racist:
“hostile or discriminatory towards a relevant racial group” and abusive: “extremely
offensive or insulting.” The panel then considered whether the evidence outlined above
from an objective view when applying these definitions, could be found to be racially

abusive.

The panel noted Mr Hussain-Dupré’s submissions that the words “your lot” are innocent
and considered a collective noun that cannot be considered to be racially abusive. Mr
Rye submitted that a common-sense approach should be taken and an inference to
race can be drawn. The panel noted the definition of racially abusive as above and also
noted the evidence you provided when you referred to speaking to Witness 4. You
stated that you used these words in the context of being the head of the LGBTQ+
network and not having managed to meet your lot (“my lot”) (the LGBTQ+ network
group). You said you asked whether Witness 4 had met “his lot” by which you meant the
BAME network. When asked if Witness 4 was the head of the BAME network, you

responded by saying that he was not, but was a member of that network.

The panel noted that you had admitted to the charge, so it then went on to consider

whether the words were racially abusive and whether you were motivated by an
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intention to be racially abusive. It was of the view that your comments in using words to
the effect of “have you met your lot yet?” could be considered extremely offensive and
insulting from an objective point of view when referring to a black person, or a group of
black people, in the way that you did. The panel was of the view that the words have
connotations with othering and segregation, and were hostile, discriminatory, abusive,

disparaging, and unprofessional.

The panel then considered whether you were motivated by an intention to be racially
abusive when you used these words. It noted that there were differing views from the
witnesses as Witness 4 stated that he was referring to risk assessments for BAME staff
and patients who were deemed more at risk of COVID-19, whereas you had stated that
you were referring to networks as stated above. The panel noted that there was
insufficient evidence to demonstrate that your intention when you used the words
outlined in this charge was hostile. However, the panel was satisfied that there was
sufficient information that supported the inference that you intended to be discriminatory

towards a relevant racial group.

The panel therefore finds this charge proved.

Interim order

As the panel has made a determination on the facts, it considered whether an interim
order is required in the specific circumstances of this case. It may only make an interim
order if it is satisfied that it is necessary for the protection of the public, is otherwise in
the public interest or in your own interests.

Submissions on interim order

The panel took account of the submissions made by Mr Rye. He submitted that an
interim suspension order for a period of 8 months should be imposed on the grounds of

public protection and public interest, as this will run just past the resuming hearing

dates. He submitted that this is primarily a public interest case, and the panel will be
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aware of the high bar required for interim orders to be made on public interest only

grounds.

Mr Rye referred the panel to the NMC guidance FTP-3. He submitted that when a
professional on the register engages in the types of behaviours found proved at this
hearing, the possible consequences are far reaching that members of the public may
experience less favourable treatment, or they may feel reluctant to access health and
care services in the first place. He submitted that it is known that those who face
discrimination can be profoundly affected, and fair treatment of staff is linked to better

patient care.

Mr Rye reminded the panel that in deciding whether it is necessary for the imposition of
such an order, it should consider the background to these matters, that the conduct has
not been repeated, and that there has been a considerable period of time since the
conduct took place. He also reminded the panel that it should consider your current
employment, the references that have been provided on your behalf and your evidence
with regards to the support you are receiving. He submitted that it would be a matter for
the panel, whether in all the circumstances, an order would be necessary for the

purposes of public protection and or in the public interest.

The panel also took into account the submissions of Mr Hussain-Dupré. He submitted
that the panel has heard extensively in relation to things that you have put in place since
the incidents occurred. The panel have a number of testimonials and information on
your supervision with your current employer, and the fact that there has been no
repetition of the incidents mentioned in the charges. He reminded the panel that it will
be quite some time before the panel decides on impairment and possibly sanction and

you have a secure job, [PRIVATE].

Mr Hussain-Dupré submitted that therefore for these reasons you would like to resist the

application for an interim order, but it is obviously for the panel to decide.

Decision and reasons on interim order
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The panel heard and accepted the advice of the legal assessor.

The panel was not satisfied that an interim order is necessary for the protection of the
public and is not otherwise in the public interest. The panel had regard to the
seriousness of the facts found proved and noted the high threshold for imposing an

interim order on public interest grounds.

Although the charges found proved are serious, the panel concluded that an interim
order is not necessary in the circumstances of this case. The panel noted that you are in
steady employment, there is no evidence of repetition of the conduct set out in the
charges, and there have been numerous positive references and testimonials from your
current line manager and other colleagues. The panel also noted that you are well
supported and supervised and [PRIVATE]. The panel bore in mind the effect an interim
order would have on you and your employer. The panel was not satisfied that an interim

order was necessary for the protection of the public or otherwise in the public interest.
That concludes this determination.

The hearing adjourned on 26 October 2023

The hearing resumed on 11 March 2024

Ms Hole was not present on 11 March 2024-15 March 2024. Mr Hussain-Dupré
informed the panel that Ms Hole has instructed that she was content for the
hearing to proceed and with Mr Hussain-Dupré representing her interest in her
absence.

Decision and reasons on application for recusal

Mr Hussain-Dupré made an application for the panel to recuse itself. He provided the
panel with written submissions on this application, as well as an ‘Annexe 1’ which set

out the parts of the panel’s decision on the facts that Ms Hole took issue with. Mr

Hussain-Dupré also referred to his application bundle which included extracts from the
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panel’s decision and reasons on no case to answer, its decision and reasons on facts,

and the transcripts from the part-heard hearing.

Mr Hussain-Dupré submitted that the panel was being invited to recuse itself on the
basis of a breach of the rules of natural justice through apparent bias, demonstrated
through the lack of cogency or reasoning in its findings, lack of consideration of Ms
Hole’s evidence and the panel’s overall approach to determining the facts in this case.
Mr Hussain-Dupré highlighted the panel’s duty under Article 6 of the European
Convention on Human Rights (ECHR) to act fairly which, in his submission, includes

impartiality and an obligation to give reasons.

Mr Hussain-Dupré asked the panel to consider the relevant case law set out in his
written submissions, which included the cases of Porter v Magill [2002] UKHL 35, [2003]
ICR 856, Laval v Northern Spirit Ltd [2003] UKHL 35, R v Bow Street Magistrate, ex
parte Pinochet (No. 2) [2000] 1 AC 119 [132F-G]. He submitted that the panel’s duty to
act fairly was not just where there was an obvious bias, but where there may be a
perception of bias. Mr Hussain-Dupré submitted that there was a real possibility that an
ordinary informed observer may perceive there to be the possibility of bias. He
submitted that the examples given in ‘Annexe 1" worked together to present a rounded
picture, as it was not Ms Hole’s case that there was any one concrete example of bias

in and of itself, but the combined effect was that there may be a real possibility.

Mr Hussain-Dupré submitted that the panel’s decision was not cogent or consistent in
some places and did not take into account the evidence or issues that were actually
raised. He pointed to ‘Annexe 1’ of his written submissions and highlighted where Ms

Hole took issue with the panel’s decision and the cogency of its reasons.

[PRIVATE]. Mr Hussain-Dupré submitted that this was not an application designed to
avoid a hearing or avoid being held to account. He submitted that in moving forward to
the next stage of the proceedings, understanding the panel’s rationale would help Ms
Hole to adequately respond (particularly in respect of her state of mind, whether she
was hostile or whether she displayed a discriminatory attitude) and then indicate how

she has managed to remediate what she has taken into consideration through reflection
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and insight. Mr Hussain-Dupré submitted that the panel’s lack of adequate reasons

“deprives” Ms Hole of the opportunity to address “concerns” at the next stage.

Mr Hussain-Dupré submitted that in terms of the effect on Ms Hole, if she were unable
to adequately address the next stages in the process, that would mean that time and
energy would have been invested in this process for that to be appealed, which would
then further delay the process. He submitted that if an appeal was successful, the case
would be remitted back to a fresh panel for reconsideration and Ms Hole would be “back
to square one”. Mr Hussain-Dupré submitted that the most effective way of dealing with

this would be to go “back to square one” at this stage.

In response, Mr Rye indicated that the application for recusal was opposed. He
submitted that if the panel agreed with Mr Hussain-Dupré’s submissions, then it would
have to recuse itself and the case would start again before a different panel. It was Mr
Rye’s submission, however, that the matters raised within Mr Hussain-Dupré’s
application were matters that should be dealt with within an appellate jurisdiction. He
submitted that these were not matters that this panel was able to deal with, and this was

not the correct forum to deal with the concerns raised by Mr Hussain-Dupreé.

Mr Rye submitted that it would not be appropriate for the panel to look at its decision
and reasons on the facts and consider whether it was biased, or whether there was a
real possibility that it was biased based on its findings. He submitted that as set out in
Mr Hussain-Dupré’s written submissions, the relevant test was in the case of Porter v
Magill which provides that the question is whether the fair-minded observer, having
considered the facts, would conclude that there was a real possibility that the tribunal
was biased. Mr Rye submitted that as the test states, this exercise should be
considered by someone other than this panel. He submitted that the panel was, in
effect, being asked to find bias based on its own allegedly inadequate findings on the
facts, and in his submission, this would not be an appropriate task to undertake.

Mr Rye submitted that ordinarily, bias occurs where the tribunal or judge has a vested

interest in the outcome of the hearing and did not disclose this prior to the hearing; or

where the judge or members of the tribunal are connected to a particular group in
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society that would also have a vested interest in the case and how the case concludes,
and that comes to light after that stage has taken place. He submitted that the case law
therefore suggests that there is a presumption where there is a person with a vested
interest, the presumption being that the person has bias or potential bias. Mr Rye
submitted that the case of R v Bow Street Magistrate, ex parte Pinochet, which was
referred to by Mr Hussain-Dupré, fell within the category of cases where a judge had a

vested interest. He submitted, however, that this was not the case in these proceedings.

Mr Rye submitted that the test of a fair-minded and informed observer should not be
confused with that of the person making the allegation of bias. He submitted that such a
litigant lacks the objectivity which is the characteristic of the fair-minded and informed
observer. In addition, Mr Rye submitted that the opinion of the fair-minded and informed
observer is not to be equated with the presumed or actual views of the practising

lawyers.

Mr Rye referred to the case of Locabail (UK) Ltd v Bayfield Properties Ltd [2000] QB
451 where the Court of Appeal held that the mere fact that a judge earlier in the same
case or in a previous case had commented adversely on a party or witness or found the
evidence of a party or witness to be unreliable would not, without more, found
sustainable objection. Mr Rye also referred to the case of Otkritie International
Investment Management Ltd v Urumov [2014] EWCA Civ 1315 where the Court of
Appeal held that the general rule was that a judge hearing an application or a trial which
relied on the judge's own previous findings should not recuse themselves unless they
consider that either they genuinely cannot give either party a fair hearing; or if a fair-
minded and informed observer would conclude that there was a real possibility that they

could not do so.

Mr Rye submitted that this panel had found facts largely not in favour of Ms Hole,
however it should also be noted that it had found in favour of Ms Hole on some charges,
which in his submission indicated that the panel did not demonstrate any bias or
potential bias towards her. He submitted that on the contrary, such findings
demonstrated that the panel had carefully considered all the evidence and made

findings upon the evidence using the appropriate burden and standard of proof. Mr Rye
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submitted that the defence may be critical [PRIVATE] with the outcome at the fact

stage, but such grievances must be dealt with on appeal.

Mr Rye referred to Mr Hussain-Dupré’s submission that Ms Hole was unable to put
forward a case at the next stage of the proceedings because the panel had not
adequately set out its findings as to facts. He submitted that such assertions are “appeal
points” and not central to any argument for this panel recuse itself. Mr Rye submitted
that the findings are such that a registrant is able to submit to the panel whether the
charges found proved amount to misconduct or not. He submitted that this is a matter of
professional judgment, guided by the principles set out in law. Mr Rye submitted that the
panel’s findings did not prevent the defence from putting forward arguments as to
whether the charges that had been deemed racially offensive or discriminatory and/or

racially motivated amounted to serious misconduct or not.

Mr Rye submitted that if Mr Hussain-Dupré on behalf of Ms Hole had concerns on how
to approach such matters in light of the panel’s findings, then the panel was entitled to
split the misconduct and impairment stage (dealing with and handing down on
misconduct first and then affording the defence an opportunity to prepare for the
impairment aspect of this two-stage process). He submitted that this would allow Ms
Hole the opportunity to decide on ho